
RE: Mandatory Vaccination Policy

November 17, 2021

Dear Rick Leary 

As you are no doubt aware, there have been a few arbitration decisions about vaccination policies
released  in  the  past  few  days.  On  November  11,  2021,  an  arbitrator  considered  a  mandatory
vaccination policy at the Electrical Safety Authority (“ESA”). The arbitrator finds that the employer’s
policy providing for the discipline of employees who choose not to be vaccinated is unreasonable. 
The ESA case also supports the proposition that testing can be a reasonable alternative to mandatory
vaccination.
 
The arbitrator in ESA finds the mandatory vaccination policy to be unreasonable based on several
factors,  including  that  there  was  insufficient  evidence  of  any  real  COVID  19  problems  in  the
workplace and that most of the workforce was already vaccinated.  The arbitrator made a number of
directions, including the following:
 
“• The ESA is directed to amend their Vaccination Policy to make it clear that employees shall not be
disciplined or discharged for failing to get vaccinated.
• The ESA is directed to provide a testing option to those who have not been vaccinated.
• The ESA’s Vaccination Policy may require employees to confirm their vaccination status as long as
the personal medical information provided by employees is adequately protected and only disclosed
with their consent. “
 
CUPE 2 is opposed to discipline as a response to members who choose not to be vaccinated.    We
reject the employer’s statement in its “Corporate Notice” that people who choose not to be vaccinated
can be terminated “for cause”.  The ESA case supports CUPE 2’s position, making it very clear that
discipline is not a proper response to people who choose not to be vaccinated.   The TTC should
immediately reconsider its position on punishing employees for this choice and let employees know
that  they  will not be  disciplined  on  December  31  or  at  any  other  time  if  they  choose  not  to  be
vaccinated.
 
The importance of keeping information relating to vaccination confidential is also emphasized in the
ESA case.  This is of extreme importance now given the recent theft of personal information from the
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TTC computer systems. Please provide us with the specific measures being taken by the TTC in
order to meet the confidentiality requirements described in ESA.     

In the recent arbitration case involving the employer Ontario Power Generation, the policy in issue
included a testing option as an alternative to vaccination.  The arbitrator referred to a testing option as
“reasonable”, and in that context supported the notion that employees who refused testing could be
put on leave without pay for a period of time. 

 Given the arbitration decisions, the TTC should consider whether given, among other things, the high
vaccination rates among CUPE members,  insisting on vaccinations on pain of discipline is even
remotely supportable. In the interests of positive labour relations, we urge you to abandon the policy
of mandatory vaccinations.
 
We look forward to your response.

Gaetano Franco
President Local 2
CUPE
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