
November 17, 2021 

Dear Sisters and Brothers

Thank you to all of our members who have shared their views with us about vaccinations and the
workplace, whether for or against.
 
CUPE Local 2 recognizes that some of its members have deeply and sincerely -held beliefs that an
employer-imposed  requirement  to  be  vaccinated  inappropriately  interferes  with  their  rights  and
liberties.   
 
CUPE Local 2 also recognizes that some of its members feel just as strongly that all workers being
vaccinated is essential to preventing their own illness, as well as reducing the risk of passing the virus
on to family members and others.  
 
These opposing, strongly-held views cannot be bridged.
 
As you are aware, the employer’s policy does require vaccination for all workers, except for those
who cannot  be vaccinated for  health  or  Human Rights  Code reasons.   The policy mentions the
possibility of discipline, including discharge, for non-compliance with the policy. In fact, on October
15, 2021, the employer issued a “Corporate Notice” in which it announced that effective December
31, 2021 unvaccinated employees will be terminated.  
 
CUPE Local 2 is opposed to discipline as a response to members who choose not to be vaccinated.
We reject  the  employer’s  statement  in  its  “Corporate  Notice”  that  people who choose not  to  be
vaccinated  can  be  terminated  “for  cause”. The  question  of  whether  the  TTC  should  be  able  to
terminate employees before the legality of its policy is decided by an arbitrator is before the courts
now in a proceeding brought by the ATU. 

 Many of you have written to us with your questions about your legal right to remain unvaccinated
without any impact on your ability to attend work.  The questions are the same or similar to the ones
which came up at the Town Hall we held on Tuesday September 14, 2021. There are now some
arbitration  decisions  that  decide  on  the  legality  of  vaccination  policies  and  answer  some of  the
questions you have posed.  The decisions confirm that the question to be asked and answered by the
arbitrator  is whether the policy is  “reasonable”.   “Reasonableness” is judged by reference to  the
specific features of the workplace that the policy is being applied to.
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 A case dealing with the policy of the Electrical Safety Authority (ESA) came out on November 11,
2021.   The  arbitrator  in  that  case  found  that  the  employer’s  mandatory  vaccination  policy  was
unreasonable based on several factors including:   There was insufficient evidence of any real COVID
19 problems in the workplace; Most of  the workforce was already vaccinated, and   many of the
employees in that workplace worked from home.  In these circumstances, the arbitrator concluded
that testing would be a workable alternative to mandatory vaccination.  The arbitrator recognized that
the situation was fluid and could change, and that if this happened a mandatory vaccination policy
could be considered reasonable.  

The arbitrator made a number of directions, including the following:
 
• The ESA is directed to amend their Vaccination Policy to make it clear that employees shall not be
disciplined or discharged for failing to get vaccinated.
• The ESA is directed to provide a testing option to those who have not been vaccinated.
• The ESA may revise their Vaccination Policy to indicate that at some point in the future if problems
occur in their operations or safety concerns become such that they cannot be adequately addressed
by a  combined vaccination and testing  regime,  then with  reasonable notice  the  ESA may place
employees on an administrative leave without pay if they are not fully vaccinated.
• The ESA’s Vaccination Policy may require employees to confirm their vaccination status as long as
the personal medical information provided by employees is adequately protected and only disclosed
with their consent.”

The arbitrator concluded with the caution that his decision “should not be taken as a vindication for
those who choose, without a legal exemption, not to get vaccinated. Those individuals
are in my view misguided and acting against their own and society’s best interests…These individuals
may also be placing their ability to earn a living in jeopardy. These individuals should not construe this
award as a victory.”

In an arbitration case involving the employer Ontario Power Generation, the policy in issue already
included a testing  option as an alternative to  vaccination.   One of  the  issues addressed by the
arbitrator in that case was whether employees who were unvaccinated or refused to disclose their
vaccination status, and who also refused testing, could be placed on unpaid leave for six weeks and
then terminated if they still refused testing.  The arbitrator concluded that the imposition of an unpaid
leave in those circumstances was reasonable.  The arbitrator had this to say about the possibility of
termination  if  in  those  six  weeks employees  still  refused to  be  tested:  “It  is  important  for  those
individuals who are fired for choosing to not be tested to understand that they are very likely to find
the termination of employment upheld at arbitration. Effectively, employees who refuse testing will
likely will have made a decision to end their career with this Company.

These decisions provide us with  some idea about  how arbitrators are and will  be balancing the
interests of employees and employers under vaccination policies.  They also make clear that testing
is viewed as an important alternative to mandatory vaccination. 

Although our members do not work from home, we think that these cases should send a message to
the TTC that at the very least, testing should be offered as an alternative to mandatory vaccination
and discharge is an unreasonable, inappropriate response to the refusal to be vaccinated.  We will
urge the TTC to do this immediately. Please see letter to Rick Leary attached. 
 
I should note that some members have recently inquired about filing an individual grievance to voice
their objections to the policy. We do not consider this to be necessary or efficient. Unless and until the
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TTC disciplines employees, we will be relying on our policy grievance to mount our objection to the
mandatory vaccination policy. If employees are ultimately disciplined, we will of course deal with the
individual complaints as expeditiously as possible. 

Again, we thank you for sharing your views with us, and look forward to the end of this pandemic.  
  
In Unity always 

Gaetano Franco
President Local 2
CUPE
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